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Current Topics. 
New Judges. 


THE recent promotion of Lord Justice MORTON, as he now is, 
to the Court of Appeal is of particular interest to solicitors, who 
will recall that he was not infrequently briefed by The Law 
Society when he was at the Bar. Their choice of counsel has 
been proved sound by the event. The new Lord Justice has 
every qualification for high judicial office, the gifts of being able 
quietly and sympathetically to hear both sides, and of courtesy, 
humanity, learning and independence. He was called to the 
Bar in 1912 and took silk in 1929. He was made a Bencher of 
Lincoln’s Inn in 1932 and he became a Chancery judge in 1938. 
Mr. Justice RoMER, or the Hon. CHARLES ROBERT RITCHIE 
RoMER, K.C., as he was until a little while ago, is in every way a 
worthy successor to Lord Justice Morton in the Chancery 
Division. He is forty-seven years old, was called to the Bar in 
1921 and took silk in 1937. As sometimes happens in this 
country, Mr. Justice ROMER is the third in his family to reach 
the High Court Bench. The recent sad death of his father, 
LORD ROMER, robbed the House of Lords, and the country which 
he served, of a great man, one no less in moral and intellectual 
stature than his own father, Lord Justice ROMER, the present judge’s 
grandfather. Lorp SCHUSTER wrote in The Times of.21st October 
that there were precedents for three successive generations of 
judges and instanced the COLERIDGE family (COLERIDGE, J., 
1835 to 1858; BArRon COLERIDGE, C.J., of Common Pleas, 
1873 to 1880, and Lord Chief Justice, 1880 to 1894; and 
COLERIDGE, J., 1907 to 1923), as well as the PoLLocK and the 
MARTIN MACNAGHTEN family, whose present representative, 
Mr. Justice MACNAGHTEN, is a son of the late LORD MACNAGHTEN, 
a Lord of Appeal in Ordinary from 1857 to 1918, grandson of 
BARON MARTIN of the Exchequer, and great-grandson of 
Pottock, C.B. In The Times of 23rd October Mr. WILLIAM 
REEVE WALLACE, C.B.E., Chief Clerk of the Judicial Department 
of the Privy Council, who incidentally is a solicitor, gave the 
following imposing list of judges who in recent years have 
followed their fathers to the Bench: THESIGER, PHILLIMORE, 
VAUGHAN WILLIAMS, CHANNELL, LUSH and FARWELL, LoRD 
THANKERTON, LorRD RUSSELL OF KILLOWEN, Lord Justice 
Fintay, Lord Justice LAWRENCE, Mr. Justice CHARLES, 
Mr. Justice BUCKNILL and Mr. Justice HENN COLLINS. 


The Director of Public Prosecutions. 


SoLiciTors will be pleased to hear that one of their number, 
Mr. THEOBALD MATHEW, has attained the high office of the 
Directorship of Public Prosecutions, and that at the early age of 
forty-five. Mr. MATHEW was a member of the firm of Charles 
Russell & Co., but in 1941 his services were lent to the Criminal 
Department of the Home Office. In the last war he served with 
the Irish Guards and won the M.C. He was for a time A.D.C. to 
General Sir Alexander Godley. Mr. MATHEW was recently 
appointed a member of Lord Rushcliffe’s Committee on Legal 
Aid for the Poor. With nothing but the profoundest respect for 
Mr. MATHEW’s distinguished and eminent predecessors in this 
high office, we congratulate Mr. MATHEW not only for personal 
reasons, but because many solicitors feel that it is high time that 
offices requiring both legal experience and the broader human 
outlook should be thrown open to solicitors to a greater degree 
than hitherto. We trust that this appointment will be an 
effective precedent. 


The Pedestrians’ Association. 

IN the years to follow the present war few organisations will 
be called upon for more strenuous efforts to lessen the tragic 
loss of life and limb on the roads than the Pedestrians’ Association. 
It is with pleasure and satisfaction that solicitors will have heard 
of the recent election of the Hon. Isaac Foot, P.C., who has been 
elected President of that body in succession to VISCOUNT CECIL. 
Mr. Foor is himself a solicitor, being a senior partner in Messrs. 
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Foot & BowDEN, solicitors, of Plymouth, and his legal training 
and knowledge of the legal as well as of the human aspect of the 
problems of road traffic will stand him in good stead in his new 
position. From 1922 to 1924 and from 1929 to 1935 Mr. Foor 
was Liberal M.P. for Bodmin, and from 1931 to 1933 he was 
Secretary for Mines. In 1930-31 he was a member of the 
Round Table Conference in India. Mr. Foor was President of 
the Methodist Conference in 1937-38, and of the National 
Sunday School Union in 1938-39. He has been Vice-President 
of the Pedestrians’ Association for some years, and has championed 
in Parliament the cause of the pedestrian. In his message to the 
Pedestrians’ Association in the Quarterly News Letter of October, 
Mr. Foot acknowledges the services of his predecessor, the 
enormous advantage of having had Lorp CEcIL’s leadership, 
and the Association’s regret that he has felt obliged to retire. 
The Association, he writes, is indeed gratified by LoRD CECIL’s 
acceptance of the honorary Presidency. The Pedestrians’ 
Association is described by Mr. Foot as the league of ordinary 
folk for the protection of the common rights of the common 
people. They have, he writes, no special claims or no sectional 
interests to advocate, and when all the talk begins on plans, 
schemes and reconstruction, they will have to speak for the 
ordinary user of the King’s highway, and their voice must be 
authoritative and effective. Solicitors, who are always ready 
to champion worthy causes, will be glad that a solicitor has been 
chosen to be a worthy champion of such a cause. 


Juries and Advocates. 


LAWYERS like to know the effect of their advocacy on juries, 
but seldom get a chance to find out. Communications by jurors 
of what goes on behind the closed doors of the jury room are 
rightly seldom available, but when made, they are apt to be 
illuminating. The presence of a particular advocate has at times 
been credited with having an infallible effect, as when the foreman 
of a country jury once stated that ‘‘ in those parts’ they always 
gave a verdict for “ squire.’”’ On the other hand, the absence of 
any advocate can sometimes have a devastating effect, owing to 
the amazing ignorance of the layman on the most commonplace 
matters as to courts and trials. An anonymous writer of a letter 
to the New Statesman and Nation of 21st October, over the subscrip- 
tion ‘Juror,’ gave his impressions of service on his first 
jury. His opinion that he had been called to ** Petty Sessions at 
the county town” was an illustration of his ignorance of the 
abyss that lies between petty sessions, which has no jury, and 
assizes or quarter sessions, which have. The case which he had 
to try was that of ‘a half-witted man of uncertain age,’ who 
was charged with aiding another man not in custody, in a house- 
breaking. He was quite incapable, ‘‘ Juror” stated, of conducting 
his defence, ‘‘ and certainly did not know that he was entitled to 
legal aid. The only attempt to elicit evidence in his favour came 
from the inexperienced and rather bewildered jury.”’ Then 
followed this passage: ‘‘ The jury retired and deliberated. It 
seemed clear that the prisoner had been associating with criminals, 
and that the court should try to protect him—as it would a child 
—from such associates. The general impression was that he 
must be an habitual petty criminal, although there was, of course, 
no evidence on this point, and this impression outweighed, in 
most of our minds, the fact that there had been no reliable evidence 
on the charge before us... So at last, after over an hour's 
debate, the minority of one was overborne and a verdict of guilty 
returned, with a recommendation to mercy on account of the 
accused’s evident feeble-mindedness. Then came two surprises. 
The police reported that it was the prisoner’s first offence ! 
And he was bound over unconditionally, without any attempt to 
protect him from undesirable associates.” This is clearly a 
sincere attempt to convey the juror’s impressions of what took 
place. The real surprise is that a jury, having at least one 
intelligent members, should be content to ignore the fact of the 
insufficiency of the evidence tendered by the prosecution, and act 
on some vague general impression, the source of which the reader 
is left to guess, if he can. The defect appears to be that legal 
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aid was not forthcoming, and therefore the prisoner’s good 
character was not put forward on his behalf, It would not, 
however, be right to judge on this matter from only an ex parte 
and anonymous account of what took place. Mistakes and 
omissions undoubtedly sometimes occur in the granting or refusal 
of Jegal aid. Again, although “ Juror” fails to explain why it 
was clear that the prisoner associated with criminals, he expected 
the judge to bind the prisoner over conditionally on his abstaining 
from certain society, not appreciating, perhaps, that a condition 
to be effective must be certain and definite, and that the judge’s 
powers of binding over are limited by the Probation of Offenders 
Act, 1907. On the facts as set out in the letter, the result of the 
trial does not seem to have been lacking in benefit. whether or 
not any initial error was made. 


Kidnapping. 
THE Jrish Law Times reports of 30th September (The People 
v. Edge, 78 Ir. L.T.R. 125) contains the report of an interesting 


| 


discussion on the English common law as to the rare offence of | 


kidnapping. It was pointed out in the course of argument that 
a father’s right to the custody of his child was protected by s. 56 
of the Offences against the Person Act, 1861, by which child 
stealing by force or fraud was made an offence if and only if the 
child was under fourteen years of age. The appellant had been 
convicted on six counts in an indictment for kidnapping a youth 
of over fourteen, and he had been sentenced to six months’ 
imprisonment. The boy had apparently been a consenting party, 
but his father bad not. GEOGHEGAN, J., pointed out that 
“kidnapping was not a nomen juris and he was treating the 
indictment as charging the common law misdemeanour of false 
imprisonment.” His lordship referred to ‘‘ Russell on Crimes,” 
5th ed., p. 901, where it was stated that the stealing and carrying 
away or secreting of any person, soimetimes called kidnapping, 
was an offence at common law. After an examination of some 
Irish and English authorities (the ‘* Year Book,” Sth ed., 4, p. 7; 
In re Connor, 16 Ir. C.L.R. 112, at p. 123; R. v. Prince, 13 Cox, 
138; and In re Agar-Ellis, 10 Ch. D. 49; 24 Ch. D. 317), 
GEOGHEGAN, J., said that he inferred that both in England and 
in Ireland effect will be given to a boy’s choice, if he has reached 
the age of discretion and is normal. In the Irish case words were 
used that seemed to determine fourteen as the age at which the 
normal boy acquired the right of election, and this was also 
rather indicated, though not positively decided, in the English 
cases. O'BYRNE, J., considered that the passage in ‘‘ Russell ” 
was lacking in that precision and certainty which was essential 
in criminal law. He also examined the authorities cited in 
** Russell,’ and said that he could not regard them as satisfactory 
authorities for the proposition that in the case of the removal of 
a boy between the ages of fourteen and twenty-one years want of 
consent on the part of the father was sufficient to constitute the 
removal an indictable offence at common law. It did not follow 
from the fact of the father’s natural right of custody, which the 
courts had means of protecting in a proper case, that the circum- 
stances alleged in the present case constituted the appellant a 
criminal offender. BLACK and GAVAN DuFry, JJ., delivered 
judgments to the same effect, and MURNAGHAN, J., delivered a 
dissenting judgment. An interesting feature of the case was the 
distinction drawn in the judgments between cases of conspiracy 
to kidnap (R&. v. Thorp, 5 Mod. Rep. 221) cases of abduction, 
of girls (R. v. Twistleton, 1 Lev. 257; R. v. Ossulstone, 2 Stra. 
1107; and Lord Grey’s case, Skin. 81) and cases such as that 
dealt with by the court. 


The Magistrates’ Courts. 

THE HOME SECRETARY spoke to the Magistrates’ Association 
on 13th October about the magistrates’ courts and the importance 
of the appointment of trained magistrates’ clerks. He said that 
in many of the smaller courts the part-time clerk rendered 
excellent service ; nevertheless he had not the same opportunity 
of making himself an expert in the magistrates’ many and varied 
problems as a full-time clerk. Only about 100 magistrates’ courts 
out of about 1,000 were served by full-time clerks. When 
vacancies arose, arrangements should be made wherever practical 
for one clerk to serve two or more neighbouring courts. He also 
surveyed the recommendations of the committee under the 
chairmanship of LoRD RocHE, which reported in March, 1944, on 
the changes which they proposed in the conditions of service of 
magistrates’ clerks and their assistants. It has been announced 
that legislation to carry them out is to be introduced as soon as 
possible. It will be recalled that the report, while deprecating 
the appointment of part-time clerks generally and suggesting 
that whole-time appointments should be gradually extended as 
new appointments were made, nevertheless admitted that in some 
areas It may be necessary to continue with part-time clerks. One 
of the most important recommendations was that clerks ought to 
have legal qualifications, and ought to be adequately informed 
about the treatment of offenders. Four of the ten members of 
the committee thought that only solicitors should be eligible and 
barristers should be excluded from appointment. This is the 
view of the Council of The Law Society, and there is much to be 
said for it. Solicitors will look forward with interest to the 
legislation which it is proposed to introduce. 








De-requisitioning of War Department House Property. 


IN Circular 136/44, issued by the Ministry of Health to local 
authorities on 5th October, 1944, it is stated that the Minister 
has been in consultation with the Secretary of State for War and 
with the Minister of Works with regard to the disposal of dwelling- 
houses, other than large mansions, at present held under requisi- 
tion by the military authorities and which will, as military 
requirements decrease, become available for general housing 
needs. The important decision is announced that if the owner 
or tenant requests the return of the house from the War Depart- 
ment, then that department will de-requisition it forthwith. In 
other cases the Army authorities will inform the senior regional 
officer of the Ministry of Health of the houses it is prepared to 
derequisition and of the name and address of the owner or agent 
in each case. The senior regional officer, it is said, will furnish 
each local authority with a list of any houses in its district which 
the Army authorities may be prepared to derequisition. On 
receipt of this notification, the local authority should consider 
immediately whether the property is, prima facie, suitable for 
accommodating persons inadequately housed, or for conversion 
into flats for the inadequately housed, and inform the senior 
regional officer at once of their views. If the house is considered 
by the local authority to be unsuitable for its purposes no further 
action will be required. If, however, the house seems suitable, 
the local authority should then carry out the procedure laid down 
in Circular 2845, including consultation with the owner as 
indicated in para. 9 of that circular. If it is ascertained that the 
owner wishes to re-occupy or let the house, no further action need 
be taken by the local authority beyond so informing the senior 
regional officer; if the owner does not wish to re-occupy or let 
his property, and it is considered by the local authority to be 
suitable for their purposes, the senior regional officer should be 
notified accordingly and arrangements will be made for the 
transfer of the requisition. It is emphasised that it is important 
that this information should be supplied to the senior regional 
officer as soon as possible, as the War Department are not in a 
position to maintain the requisition beyond a limited period. 
Where it is ascertained that a house on the list supplied to the 
local authority is required for other urgent Government purposes 
and cannot be made available to the local authority, the local 
authority will be informed as soon as practicable. It is added 
that nothing in this circular affects the arrangements already in 
operation for the transfer of properties from the military to local 
authorities for use in connection with the Government evacuation 
scheme, rehousing the homeless or other emergency purposes. 


Counsel’s Fees: Disbursements. 


A USEFUL reminder of the law regarding the allowance of 


counsel’s fees on taxation is one of the features of the September 
issue of The Law Society's Gazette. ‘* Disbursements,” it is 
pointed out, are defined in Sadd v. Griffin [1908] 2 K.B. 510 
for the purpose of taxation as meaning payments actually made 
before the delivery of the bill. Reference is also made to Jn re 
Taxation of Costs, In re a Solicitor [1936] 1 K.B. 523. The 
relevant rule is R.S.C., Ord. 65, r. 27 (29a), and it enables 
a solicitor who has not complied with the rule of Sadd v. Griffin 
to obtain their allowance on taxation at the discretion of the 
taxing master, if: (1) the bill expressly states that the disburse- 
ments in question have not been made before delivery of the 
bill ; and (2) the disbursements in question are set out under a 
separate heading in the bill; and (3) they are actually made 
before the commencement of the proceedings in which the 
taxation takes place, and are made in discharge of an antecedent 
liability of the solicitor (including counsel’s fees) properly 
incurred on behalf of the client. It further provides, the Gazette 
states, that if the proceedings for taxation have been commenced 
by the client or a third party, payments made by the solicitor 
pending such proceedings in discharge of any such antecedent 
liability may be allowed if: (1) they are set out under a separate 
heading in the bill ; and (2) they are made before the commence- 
ment of the taxation; and (3) it appears to the taxation master 
that they have been properly made and that no injustice is done 
by allowing them. 


Value Payments. 

THE War Damage Commission has made known through the 
pages of The Law Society’s Gazette for September that many of 
the forms VAL 5, which inform owners, lessees and mortgagees 
of the Commission’s estimate of the amount of the value payment, 
have been returned by mortgagees uncompleted and without 
comment. The object of sending a copy of the form to the 
mortgagee is that he may be given an opportunity of expressing 
his view on the estimate. The Commission’s statement 
emphasises that a mortgagee’s agreement to the Committee’s 
estimate or his submission of alternative figures will in no way 
prejudice a mortgagor’s right himself to dispute the estimate 
and to submit arguments for an increase of the amount 
estimated. It is pointed out that the Commission ought to be 
informed of the views of mortgagees, who are accordingly 
requested to complete, sign and return their forms to the 
appropriate Regional Office of the Commission. 
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Income Tax Concessions. 


Tue Chancellor of the Exchequer has presented to Parliament 
a White Paper entitled ** A List of Extra-Statutory War-time 
Concessions given in the Administration of Inland Revenue 
Duties” (Cmd. 6559, His Majesty’s Stationery Office, 4d.). 
Sir John Anderson was pressed during the Finance Bill debates 
earlier this year to publish the findings of the Special Com- 
missioners of Income Tax in cases heard by them. He said he 
was unable to do this, but instead he promised to publish a list 
of extra-statutory concessions introduced by the Inland Revenue 
during the war. The White Paper implements this undertaking. 
It contains sections on Income Tax, Excess Profits Tax, National 
Defence Contribution, Death Duties and Stamp Duties. The 
purpose of the present article is to comment on the more 
important of the income tax concessions included in the White 
Paper. It should be made clear that these concessions have 
not just been introduced : many of them have been operated by 
the Inland Revenue since early in the war. 

The White Paper opens with an outline of the concessions the 
Inland Revenue have had to bring into operation in connection 
with Sched. A tax on property. Where owing to war conditions 
rent is abated, waived or temporarily reduced, the tax payable 
is computed not by reference to the annual value as assessed 
under Sched. A but by reference to the lower figure of the rent. 
Tax under Sched. B (occupation of land) where payable in such 
a case is similarly computed by reference to the rent. This 
concession would include cases of abatement of rent due to war 
damage. 

Another Sched. A concession relates to property in evacuation, 
defence or protected areas. Normally void relief cannot be 
obtained for Sched. A purposes if the property concerned 
continues furnished and ready for occupation. This condition is, 
however, waived in the cases of (a) owner-occupiers of property 
in an evacuation area who either under compulsion or in com- 
pliance with an official appeal relating to the area have left the 
area; (b) owner-occupiers of property in a defence or protected 
area who ordinarily reside outside the area and are not permitted 
to visit (for residence) their properties in that area; (c) alien 
owner-occupiers of property in a protected area from which 
aliens are excluded ; (d) licensed premises in an evacuation area 
which are closed, 

In the case of properties damaged by enemy action, the rented 
property is covered by the concession already mentioned that 
the Sched. A assessment is reduced to the abated rent. This 
does not, however, cover the position of the owner-occupied 
property. Here the Inland Revenue apply a concession that 
where an ovner-occupied property is seriously damaged by enemy 
action but is rendered only partly or temporarily uninhabitable, 
relief from Sched, A tax is allowed in proportion to any relief 
that may be given from rates. It is clear from the White Paper 
reference to this concession that the owner-occupier must first 
take steps to get rating relief before he is able to establish a claim 
to Sched. A relief. 

The White Paper refers to a number of concessions applied 
in the case of persons temporarily resident in the United Kingdom 
owing to war conditions. Members of Allied Forces and other 
organisations attached thereto are exempted from tax on any 
income arising to them from sources outside the United Kingdom. 
Similar exemption is granted to persons who have come to this 
country to join the British armed forces. 

Non-British income of allied nationals who are refugees in this 
country is not charged to tax ; as regards individuals domiciled 
in the Channel Islands tax is charged at the appropriate Channel 
Islands rate. 

There are several important income tax concessions applied 
in the case of members of the armed forces. No additional 
assessment on service pay is made for the penultimate year of 
service, Whether the service is terminated by reason of death or 
by reason of demobilisation. But for this concession theInland 
Revenue would have power to substitute the actual earnings of 
the penultimate year for the assessment on the preceding year 
basis. Members of the armed forces are not, of course, on the 
P.A.Y.E. basis. 

Where service in the forces is terminable by death or 
demobilisation and the assessment for the final year of service 
would have been based on the preceding year’s pay if the service 
had not terminated, the charge of tax for that year is computed 
ona part of the preceding year’s pay proportionate to the period 
of service in the final year, if that part is less than the actual pay 
of the period. This concession applies as from the year 1944-45, 
It has been introduced to ensure that forces taxpayers are not 
penalised through not being placed on the P.A.Y.E. basis. 

Where a member of the forces dies on active service during the 
war, no action is taken to recover any tax outstanding in respect 
of service pay except to the extent that there is pay in hand to 
cover the tax payable. 

Persons who were previously receiving their pay from Dominion 
or Colonial sources and who are then transferred to the British 
forces are charged to tax on their service pay at the appropriate 
Dominion or Colonial rate. 

The White Paper states that pending a review after the war 
of the taxation position of all allowances paid to members of the 





forces, marriage allowances, lodging allowances, family allowances 
and allowances in respect of children are in general exempted 
from tax. The inference is apparently that the present generous 
treatment of forces allowances may not be continued after the 
war. During the war the Chancellor of the Exchequer is no doubt 
reluctant to make any change owing to the political difficulties 
that would arise. 

Where a taxpayer before joining up was entitled to tax relief 
for his annual subscription to a professional society (because 
membership of the society was a condition of the tenure of the 
employment) and he maintains the subscription while in the 
forces, tax relief is granted. 

The exemption from income tax given by s. 27 of the Finance 
Act, 1922, to payments made by the Ministry of Pensions to 
widows of members of the forces in respect of their children is 
applied to similar payments in respect of children made to 
“unmarried wives.’’ It is applied also to similar payments in 
respect of children made to widows and ‘‘ unmarried wives ”’ 
of members of the Mereantile Marine and to widows of civilians 
who have died from war injuries. 

The White Paper states that the Inland Revenue power to raise 
an additional assessment for the penultimate year prior to 
discontinuance of a trade, profession or vocation is not exercised 
when the discontinuance is due to (@) the taxpayer's joining the 
forces or the mercantile marine ; (6) his joining any civil defence 
force in a full-time capacity ; (c) his death or disablement through 
war operations ; (d) the destruction of his business premises by 
enemy action or their occupation by the enemy. 

The standard subsistence allowances paid under the Govern- 
ment scheme (which are 3s. for a spell of under twelve hours 
and 4s. 6d. for a spell of twelve hours or over) to part-time fire- 
guards at business premises are not considered to constitute 
taxable remuneration. Where a part-time fireguard does duty 
as such outside his working hours at his place of employment and 
receives payment greater than the appropriate standard rate, 
only the standard allowance is excluded from assessment. 

Income tax is not charged on cash payments received during 
the war by miners from their employers in lieu of the free coal 
which they have been entitled to receive by virtue of their 
employment. 

Christmas presents in kind given by an employer to his 
subordinate employees are not treated as taxable remuneration, 
and this treatment has been extended to the presentation of 
Savings Certificates or Savings Stamps in lieu of such presents. 
The White Paper does not indicate any maximum limit for 
tax-free gifts of Savings Certificates, etc., but as they are supposed 
to be in lieu of gifts of kind they would presumably have to be 
fairly moderate in order to keep within the tax exemption 
concession. 

The concluding White Paper income tax concession om which 
we propose to comment in this article is the extension of the time 
limit of twelve months after the end of a fiscal year for making 
certain types of claim, e.g., loss claims, applications for relief 
in respect of diminution of earned income by more than 20 per 
cent., etc. The normal time limit can be extended where delay 
in making application is due to war conditions. 

Although the White Paper does not contain many concessions 
which have not clearly been announced in the professional press, 
it is useful to have them collated in a White Paper, and it is to be 
hoped that there will be further White Papers on tax concessions 
from time to time. 

(To be continued.) 








A Conveyancer’s Diary. 


The “ Conveyancers’ Year Book, 1944.”* 


Ow1na to circumstances outside the control of the learned 
editor and the publishers, this year’s volume of Sir Lancelot 
Elphinstone’s ‘‘ Conveyancers’ Year Book,’ has only just come 
out. This series has won a definite place for itself, and though 
its life only began since war broke out L have not had time to 
do more than glance rapidly at the new volume, so it would not 
be right to purport to review it here this week. [hope to say 
more about it later. In the meantime I should like to call 
attention to it and to make it welcome. 


Roots of Trees. 

In connection with my recent) remarks overhanging 
trees, a correspondent suggests that I should * the 
question of roots penetrating under neighbours’ land and absorb- 
ing the goodness thereof.” The correspondent adds that this 
question has come before him more than once * in these days 
of closely developed suburbs.” [ have not so far been able to 
find a decision directly about roots, but the matter appears to 
be clear on principle. If the roots of one’s neighbour's tree 
cause inconvenience, one should dig down inside own 
boundary and sever them. With roots, unlike apples, there will 
be no difficulty in leaving them where they lie. Naturally it would 
be courteous to give notice before digging, but there seems no 
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* “The Conveyancers’ Year Book, 1944." By Sir LANcKLOT H , 
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way in which the owners of the tree could get on its feet an 
application that his neighbour should be restrained from proceed- 
ing to dig a pit on his own ground and severing any obstructions 
that come in his way as he digs. In this sort of case, where 
the offending growth is actually in the soil, the right of self-help 
is, if possible, clearer than where the growth merely overhangs 
in the air. The basis of action is the right of possession and not 
a mere right to abate a nuisance. 


Death Duties: Home Guard. 


In view of the publicity which has been given to the decision 
of the House of Lords in Blyth v. Lord Advocate (ante, p. 359) a 
word of caution may be desirable. The case is, of course, not 
yet in the Law Reports. The important thing to note is that, 
while the decision is much to be welcomed, the facts were unusual 
and few other cases can be affected by it. I have seen and heard 
comment which suggests that the case is of much wider application 
than it is. 

There are two sets of provisions relieving, wholly or partly, 
from death duties the estates of war casualties. The first is 
s. 8 (1) of the Finance Act, 1894,fthe Act which founded the estate 
duty. Section 8 (1) provides that the existing law and practice 
there relating to any duties on death should apply *‘ for the 
exemption (from estate duty) of the property of common seamen 
marines and soldiers who are slain or die in the service of Her 
Majesty.”’ This enactment, as is much too often the case with 
statutory provisions about estate duty (and income tax), is not 
intelligible on its face. But it is common ground that it means 
that the property of ‘‘ common seamen marines or soldiers who 
are slain or die in the service of Her Majesty ”’ is totally exempt 
from estate duty, though not from the other death duties. This 
exemption has since been extended to airmen, but there is no 
other material subsequent legislation. It was s. 8 (1) which the 
House of Lords recently considered. 

The other set of provisions is much more conplicated. Beginning 
with s. 14 of the Finance Act, 1900, the Treasury has been 
empowered by a series of provisions to remit or repay death 
duties (not merely estate duty within certain limits in respect 
of property passing to spouses or near relations of persons killed 
on active service, or, in this war, persons generally who are killed 
by injuries caused by operations of war (Finance Act, 1941, 
s. 46). (This last provision seems to have been made for the 
benefit of the estates of the civilian victims of air-raids). Under 
those various Acts total remission can be made in qualified cases 
of the duties on the first £5,000; estates over £5,000 are dealt 
with by freeing the first £5,000 and, as to the rest, allowing 
remission on a proportion calculated actuarially as representing 
the damage suffered by the estate through the death occurring 
earlier than it would have done had the deceased realised his 
normal expectation of life. 

The two sets of provisions are thus very different. The 1894 
Act exempts certain estates from estate duty entirely ; the 1900 
Act and its successors allow a remission of duty, at the Treasury’s 
option, in respect of the estates of a differently defined group of 
persons, and so far only as the estate goes on the death to spouses 
or near relatives. The 1894 Act says nothing about active 
service or operations of war; death in the service of the Crown is 
enough. Under the other Acts the death must be on active 
service or through operations of war. 

The recent case in the House of Lords has to do only with 
s. § (1) of the 1894 Act. It does not affect the existing practice 
as regards persons whose personal representatives cannot claim 
that they were “common ”’ seamen, soldiers or airmen. It is, 
perhaps, safe to suppose that the cases in which ** common ” 
seamen, soldiers or airmen leave estates which attract’ enough 
estate duty to be worth arguing about must be fairly unusual. 
It would follow that most cases of war casualties arising in 
practice have to be dealt with under the other set of provisions, 
which seem distinctly less generous. Again, the point decided 
related to a member of the Home Guard dying on duty, an event 
which is, happily, rare. 

Blyth v. Lord Advocate concerned the estate of Frederick 
Donald Mirrielees, who, on 17th August, 1940, while on duty in 
Perthshire with other members of the Home Guard (then called 
the Local Defence Volunteers), was killed by the explosion of a 
hand grenade dropped accidentally in the course of instruction 
which was being given by a sergeant of the regular army to the 
company to which the deceased belonged. At that date all 
members of the L.D.V. were equal in rank, but the deceased held 
the appointment of company commander. The Lord Chancellor 
said that in the circumstances it was not, and could not be, 
disputed that Mr. Mirrielees ** died in the service of His Majesty ”’ 
within s. 8 (1) of the Act of 1894. But the Scottish Courts appear 
to have held that the subsection did not apply because he 
was not a * soldier,’ an opinion based on the proposition that 
‘soldier’ is a term connoting only a member of the regular 
forces. The House of Lords was of the contrary opinion, the 
Lord Chancellor saying that ‘‘ soldier ”’ is a wide word indicating 
a genus of which there are a variety of species and having reference 
to a man (as distinct from an officer) who serves the Crown in a 
military capacity. If the country had been invaded and if the 





Home Guard had been called out ‘‘ to apply their training and 
their weapons to defend British homes, there would have been 
every reason to regard them as ‘ soldiers.’ ”’ 

As to the expression ‘‘ common ”’ soldier, his lordship said 
that he took it here to mean a soldier ‘‘ below a certain rank ” 
(exactly where the line comes he did not say). At the material 
date all members of the L.D.V. were equal in rank and ‘an 
ordinary member of the L.D.V., or of the Home Guard, at the 
time when he was training or serving was .. . to be regarded, 
when so serving, as a ‘common soldier’ for the purposes of 
‘i s..” 

The position thus is that a member of the L.D.V. or Home 
Guard dies in the service of the Crown if he dies on duty ; that 
he is a ‘‘ soldier’; and that he is a ‘‘ common soldier ”’ if of a 
rank that would count as a ‘“‘ common soldier” in the army 
generally. At the material date, August, 1940, even a company 
commander was a ‘“‘ common soldier’”’ for this purpose, there 
being then only one rank, as distinct from appointments, in the 
L.D.V. It is quite another matter whether a Home Guard 
officer, after the Home Guard Officers’ Commissions Order of 
19th November, 1940, was a common soldier. The House was 
not called upon to decide this point, but it can scarcely admit of 
much doubt that once there was a system of ranks in the Home 
Guard, corresponding very closely if not exactly to the ranks of 
the regular army, the phrase ‘‘ common soldier ’’ could only 
apply to holders of such ranks as would make them “* common 
soldiers ’’ if they were in the regular army. 

The position of Home Guard officers dying on duty is curious : 
I do not think that the Home Guard was at any stage “* on active 
service,” so that it is very doubtful whether members would get 
the benefit of the other set of remissions that are provided. 
The operative section is s. 38 of the Finance Act, 1924, which 
applies ‘‘ to members of His Majesty’s Forces who are subject .. . 
to military law . .. who die from wounds inflicted, accidents 
oceurring or disease contracted while on active service against 
an enemy, or on service which is of a warlike nature, or which, 
in the opinion of the Treasury, otherwise involves the same risks 
as active service.”’ It is very far from clear that the ordinary 
sort of Home Guard parade, held for the purpose of training, 
comes within any of the categories described. Nor is the death 
of a Home Guard from an accident in the course of grenade drill 
due to “ injuries caused by operations of war ”’ within the Finance 
Act. 1941. The position ought to be clarified. No doubt there 
are only quite a few cases of Home Guards dying in the service 
of the Crown within the Act of 1894; but it is surely unjust that 
while the ‘‘ common soldier’? Home Guard’s estate is totally 
exempt that of his officer may well have no exemption or remission 
at all. The system of having two sorts of provision exempting 
or remitting duty is, as it stands, logically indefensible. Naturally 
there is something to be said for giving remissions only in respect 
of assets passing to near relatives and only to a limited extent. 
There is also much to be said for letting off duty entirely the 
estates of people, rich or poor, whose risk of early death has been 
fatally increased by service to their country. But there is no 
valid ground for treating men in the same unit, who take the 
same sort of risks, differently from one another solely because the 
one worst treated has assumed the burdens of being an officer. 

Finally. it is perhaps necessary to observe that there is nothing 
in Blyth v. Lord Advocate to throw new light on the rules about 
‘* soldiers’ wills’; in earlier years some discussion has taken 
place here whether a Home Guard could validly make a * soldier's 
will,’ This question turns on whether the testator is ‘ in 
expeditione ’’ when he made his will and not on whether he was, 
or was not, a ‘‘ common soldier ’’ when he died. 





ROYAL COMMISSION ON EQUAL PAY. 
The King has already approved the setting up of a Royal Commission 
on Equal Pay with tho following terms of reference : 

‘To examine the existing relationship between the remuneration of 
men and women in the public services, in industry and in other fields of 
employment ; to consider the social, economic and financial implications 
of the claim of equal pay for equal work ; and to report.” 

The membership of the Royal Commission is as follows :— 

The Honourable Mr. Justice Asquith (Chairman). 

Mr. John Brown. 

Mrs. Janet Maria Gourlay, D.M., F.R.C.P. (Dr. Janet Vaughan). 

The Countess of Limerick, C.B.E. 

Dame Anne Loughlin, D.B.E. 

Miss Lucy Frances Nettlefold. 

The Honourable Jasper Nicholas Ridley, 0.B.E. 

Professor Dennis Holme Robertson, C.M.G., F.B.A. 

Mr. Charles Stanley Robinson, C.B.E., M.1.Chem.E. 

Associations or individual persons wishing to submit evidence to the 
toyal Commission on Equal Pay are asked to apply as soon as possible to 
the secretary for information as regards the procedure to be followed. 
Such application should be made in any event before 3lst October. The 
temporary address of the Commission is Treasury Chambers, Great George 
Street, S.W.1. 


‘The King has approved that the honour of knighthood be conferred upon 
the Hon. Mr. Justice Romer, O.B.E., on his appointment as Justice of the 
High Court of Justice. 
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Landlord and Tenant Notebook. 
Landlord’s Right to Inspect 


DOES a landlord’s covenant to repair impliedly confer a right to 
inspect the demised premises in order to ascertain whether 
repairs are necessary ? One may be inclined to dismiss such a 
question as ‘*‘ purely academic,’’ and indeed, in nine cases out 
of ten, if the covenant be not observed, the landlord will soon 
hear about it. But there are cases in which he wil! not: either 
because the premises, though let, are temporarily unoccupied, or 
because the defect is latent. 

In a modern text-book I recently came upon the following 
statement: there is an implied obligation upon the tenant, 
where the landlord has covenanted to repair, to permit the 
landlord to enter and view the state of repair. In support of 
this proposition the author or editor cites Saner v. Bilton (1878), 
7 Ch. D. 815. 

I do not think that Saner v. Bilton goes so far. It was a 
decision which provided useful authority on a number of points, 
but I cannot find even an obiter dictum to the effect that a 
covenantor landlord has a right of entry for mere inspection 
purposes. 

The parties were landlord and tenant of a grain warehouse. 
The plaintiff had covenanted inter alia for quiet enjoyment, 
subject to the rent and covenants, and that he would from time 
to time and at all times during the continuance of the term keep 
the roof, main walls and main timbers of the warehouse in good 
repair and condition. A proviso qualified the reddendum: in 
case the warehouse or any part of it should during the term be 
destroyed or damaged by fire, flood, storm, tempest, or other 
inevitable accident, then the rent or a just proportion thereof, 
according to the amount of injury, should cease or abate so long 
as the premises continued wholly or partly untenantable or unfit 


for use and occupation in consequence of the destruction or 
damage. 

The building was new when the lease was granted, the 
defendant being its first tenant. Things soon went wrong; a 
beam gave way, a wall sank and bulged. These matters were 
remedied by the plaintiff, and then the opposite wall began to 
give way and bulge. The plaintiff had further repairs done, and 
while they were being executed the defendant was unable to use 
the warehouse at all. He paid rent, but under protest. 

The plaintiff, alleging that the defendant had overloaded the 
warehouse and distributed the load badly, sued for damages for 
waste, claiming an injunction. The defendant denied the 
allegations, himself alleged that the plaintiff had misrepresented 
the strength of the warehouse which had been badly constructed. 
and counter-claimed both for an abatement of rent, by virtue of 
the proviso and for damages for breach of covenant. 

Fry, J., found that the user had been reasonable and proper, 
but that apart from this the claim for waste failed because of the 
covenant. This, he held, obliged the plaintiff to put the main 
walls and main timbers in good condition if they were in bad 
condition when the term began. Further, the standard was 
governed by the nature of the subject-matter: the question 
what was good repair and condition had to be viewed having 
regard to the class to which the demised tenement belonged, and 
not with regard to the tenement itself alone. 

Turning to the counter-claim, the learned judge first: decided 
the abatement of rent point against the defendant by applying 
the ejusdem generis rule: what had happened had nothing in 
common with flood, fire, storm or tempest, even if it were due to 
inevitable accident. 

Finally came the question of the claim for damages for breach 
of the covenant, i.e., for the loss to which the defendant had been 
put in consequence of his being unable to occupy and use the 
warehouse while it was undergoing repairs. It had been argued 
that the covenant implied a licence to enter for this purpose, and 
the defendant had contended in reply that this would make the 
covenant to repair inconsistent with that for quiet enjoyment. 
Fry, J.’s view was that there was an implied licence “ to enter 
upon the premises of the lessee and to occupy them for a 
reasonable time to do that which he has covenanted to do, and 
which he has not only covenanted to do, but which he has a 
right to do, because he has an interest in jbeing allowed to perform 
his covenant.”’ And the covenant for quict enjoyment must be 
read as subject to the implied licence. 

The judgment does not lay down that the covenanting landlord 
has an implied licence to enter and view the state of repair, and, 
as far as I can see, the only way in which an argument to that 
effect could be built upon it would be by stressing the * because 
he has an interest in being allowed to perform his covenant.” 
Por when asking a court to imply a right, one may look forward 
to a happier passage when basing it upon an express right than 
upon an express obligation ; the rule by which if A grants B 
rights expressly, he impliediy grants all rights necessarily to 
enable B to enjoy the express grant, is a familiar one. So it 
might be that by harping on the interest: which a covenanting 
landlord has in effecting repairs one might establish an impiled 
right to inspect. That interest. was recognised in the days before 
landiords were under any statutory duty to maintain working 
class dwellings in repair, eg., in Broggi v. Robins (1899), 
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5 TLR. 224 (C_A.): a landlord was sued for injury due to the 
collapse of part of a floor ; he was in any event excused by reason 
of the absence of notice ; but the argument for the tenant, who 
could point to no express covenant, was that one was imported 
by custom. For, apart from covenant or statutory obligation, 
landlords would often effect repairs merely in order to preserve 
their capital. 

But since the time of Saner v. Bilton and Broggi v. 
there have been considerable developments of the law affecting 
the obligations of a landlord who covenants to repair, notably as 
regards his responsibilities towards third parties. Wilehich v. 
Marks |1934] 2 K.B. 56 was an important decision which laid 
down that a landlord who merely reserves the right to repair is 
liable (jointly with his tenant as occupier) for injuries occasioned 
to third parties by defects of which he has had notice. The * of 
which he has had notice’? became *t unless due to the act of a 
trespasser or to a latent defect” as a result of St. Anne’s Well 
Brewery Co. v. Roberts (1928), 44 T.L.R. 708 (C.A.), and Wringe 
v. Cohen [1940] 1 K.B. 229 (C.A.). And Feap v. Ind Coope and 
Allsopp, /td. [1940] 2 K.B. 476 (C.A.) epplied Wilchich v. Marks 
to a case in which the landlords had a right to effect repairs at the 
tenant’s expense. 

It is clear that knowledge of the defect need not now be proved 
when a third party is Injured, and this makes it the more 
advisable that a landlord who undertakes to or reserves the right 
to effect repairs should have a right of entry for inspection 
purposes. In my submission, Sener v. Bilton cannot be relied 
upon as authority that such right is implied. Incidentally, the 
Housing Act, 1936, s. 2 (implied covenant to repair), confers on 
landlords a right of entry for the purpose of viewing the state and 
condition of premises to which the section applies (subs. (2)). 


Robins 








To-day and Yesterday. 
LEGAL CALENDAR. ° 

October 23.—On the 23rd October, 1742, Sir Dudley Ryder, 
then Attorney-General, wrote from court a charming letter to his 
wife: ‘‘ Westminster Hall, Saturday. My dearest Girl,—I cain’t 
help thinking of you in the midst of the noise of Westminster 
Hall. I have this moment sat down after endeavouring to rescue 
Jos. Andrews and Parson Adams out of the hands of pirates, but 
in vain; for this time we are foiled by a mistake in the attack. 
However, another broadside next week will do the business. | 
find this place just in the same situation I left it in—filled with 
the same reverend and learned judges and counsel, and attended 
with pretty much the same clients. The Chief Baron’s cushion 
is still empty, and I don’t find at all how it is to be filled 
Adieu, my Best Beloved and dearest Friend, D.R.” 

October 24.— After a warrant had been granted ona Marshalsea 
writ issued against Patrick M’Carty, an officer of the court, 
William Talbot, was employed to execute it. [le met his man 
near Drury Lane and, on telling him his business, was asked by 
him to step into the King’s Head public-house at the corner of 
Prince’s Street. There M’Carty suddenly drew a large knife 
from his pocket, stabbed him to the heart and fled. He was 
eaught by a soldier in Vere Street, Clare Market. On the 
24th October, 1760, he was hanged for the murder at the bottom 
of Bow Street. . 

October 25.—On the 25th October, 1527, Sir Thomas 
became Lord Chancellor in succession to Cardinal Wolsey. 
more than four years he had been high in the royal favour, 
appointed Under-Treasurer of the Exchequer and Chancellor of 
the Duchy of Lancaster and employed as one of the ambassadors 
sent to conclude a treaty with France. The King would often send 
for him to discuss divinity, astronomy and geometry and would 
drop in unannounced to dine with bim at his house in Chelsca. 
There one evening he walked for an hour with his arm about his 
shoulder. But More had no illusions, and when his son-in-law 
congratulated bim, he said: ‘¢ J thank Our Lord I tind his grace 
my very good lord indeed... Howbeit, son Roper, I may teil 
thee 1] have no cause to be proud thereof, for if my head would 
win him a castle in France it should not fail to go.” To avoid 
the King’s embarrassing favour, More was obliged in the end to 
feign dullness. [lis appointment as Chancellor was extremely 
popular. The promptness with which he despatched the business 
of the Chancery Court, his affability to poor suitors and hi 
refusal to be influenced by personal or family considerations 
One day when the officer informed 
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made him an ideal judge. 
him that there was not another cause before the court he ordered 
the fact to be entered on reeord, as it had never been known 
before. In two and a half years he resigned, the King’s religious 
policy having gone so far that he could not but foresee the evil 
consequences to follow. 

October 26.—On the 26th October, Reo 
brother of Lord Keeper Guilford, became a Wing's 
He wrote: ‘ Upon being made of the King’s Counsel | began to 
keep a chariot, as was fitting in the state or order I was in, but 
did it at more ease than any other, because I only bought the 
chariot, my brother let me have the use of a pair of horses ; so 
I preferred my footman to be coachman and took another 
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footman. And all this while I lived with my brother at his 
house, only lodged at the Temple, and was one of his family, 
without paying anything, which was a very great advantage to 
me and [| have reason to remember his goodness with gratitude 
and honour.” 

October 27.—John Bellingham was the son of a Justice of the 
Peace, a glass manufacturer at Vauxhall. He early fell into bad 
company and from the age of thirteen he was regularly engaged 
in highway robbery. Once, indeed, he was condemned to death 
for a hold-up involving murder, but he escaped out of prison in 
women’s clothes. In the end he was convicted at the Old Bailey 
of altering an Exchequer bill of £5 and making it a bill of £10. 
He was hanged on the 27th October, 1699. 

October 28.—In 1858 Dr. Thomas Smethurst. elderly and 
undistinguished, living in a boarding-house with a wife older 
than himself, made the acquaintance of a maiden lady of forty- 
two, Miss Isabella Bankes, and in a short time went through a 
ceremony of marriage with her. In March, 1859, she fell ill, and 
in little more than a month she died leaving a will under which 
he was to take nearly everything she possessed. Medical 
investigation strongly suggested that he had murdered her and 
he was tried, convicted and sentenced to death at the Old Bailey. 
Acute controversy ensued, and as a result of the outery among 
doctors and lawyers alike, the facts were submitted by the 
Home Secretary to Sir Benjamin Brodic, an eminent surgeon. 
He made his report on the 28th October, 1858, and Sinethurst 
was granted a free pardon. 

October 29.—DPunbar Plunket Barton 
Square, Dublin, on the 29th October, 1853. 
both through his father and his mother from families long 
prominent in Irish history. He once wrote: ‘ My great-great- 
grandfather was born in 1694. He went out to Bordeaux to 
make his fortune, and made it. He purchased estates in Tipperary, 
Kildare and Wicklow. From the Tipperary branch L come.” 
His distinguished connections, as well as his charming personality 
and zest for life, smoothed his path at the Irish bar. He took 
silk at the age of thirty-six, became Solicitor-General for Treland 
and a High Court judge. After his retirement he lived many 
years in Gray’s Inn, of which he was a bencher, his fresh gaiety 
contributing much to the corporate life of the Society. 


was born in Merrion 
He was descended 





PEACE IN THE BODLEIAN. 

Of all places where one might have expected to find an 
exhibition containing relics of Charlie Peace, the Bodleian 
Library is among the most unlikely. Yet such an exhibition, it 
seems, is being held there under the brief title ** Police,’ and 
there may be seen his ladder, his lantern and the false arm which 
concealed the effects of an early injury to his left hand. Forty-six 
years old, when he was hanged in 1879, for a murder committed 
two years earlier, he looked ten years older or more, with his 
short thin figure and wizened, ugly face. Like Jack Sheppard 
before him, he has attained a somewhat exaggerated reputation 
as a criminal, chiefly by reason of his extraordinary personality. 
The son of a wild beast tamer, he combined with a coarse brutality 
a curious love of music, with conspicuous characteristics an 
extraordinary talent for disguise. Once he sat in court while 
another man was sentenced to death for a murder he had com- 
mitted himself, and the very next day he shot the man whose 
death brought him to the scaffold. In spite of his ugliness, he 
had a certain success with women. At one period he lived an 
outwardly respectable life in a London suburb with a voung and 
handsome woman, who passed as his wife, and a housekeeper 
and her son who were, in fact, his lawful wife and her stepson. 
His musical evenings and his collection of musical instruments 
were features of his social life. At night he turned * cat burglar,’ 
robbing suitable houses in the vicinity. It was on one of these 
expeditions that he was caught. 





Our County Court Letter. 
Claim in Detinue. 
In Neath v. Spreag at Kidderminstér County Court, the claim 
was for the delivery up of certain chattels or £100, their value. 
The counter-claim was for £5 6s. 2d. money due. The plaintiff’s 
case was that the defendant and his wife were her parents, with 
whom the plaintiff and her husband had formerly resided. The 
plaintiffs husband had left the defendant’s home in October, 
1942, and the plaintiff herself had left in January, 1944. The 
plaintiff and her husband were no longer living together, and 
certain furniture had been left at the home of her parents. The 
plaintiff claimed to be the owner of this furniture, and, as recently 
as four days before the trial, a settlement had been arrived at. 
It was agreed that the defendant should hand over six specified 
articles of furniture, and that the plaintiff should pay £9 10s. on 
the counter-claim. The plaintiff had duly paid the £9 10s., but, 
when she sent to collect the furniture, it transpired that the 
defendant had already handed over the six specified articles to 
the plaintiff's husband. The defendant’s case was that he had 
delivered the articles to the true owner, and was therefore not 
liable to the plaintiff for the amount claimed. His Honour Judge 
Roope Reeve, K.C., observed that the defendant’s action, in 











handing over the disputed articles to a third party shortly before 
the trial, approached very nearly to being a contempt of court. 
The plaintiff's evidence that the goods were hers was uncontra- 
dicted. The result was that the defendant had not delivered the 
goods to the true owner. Nevertheless, it was now outside the 
defendant’s power to comply with any order for delivery up of 
the goods, and it would be idle to make such an order. The 
plaintiff, however, was entitled to judgment for the value of the 
goods. Judgment was accordingly given for the plaintiff for 
£93 8s. 5d., and, in view of the fact that £9 10s. had been paid 
on the counter-claim, no order was made thereon. 


Periodic Tenancy of 364 Days. 

In Land Settlement Association v. Carr at Carlisle County Court, 
the claim was for possession of a plot of land and a house. The 
latter had been let on the 20th August, 1939, under a written 
agreement. The letting was thereby expressed to be from the 
Ist October, 1939, to the 29th September, 1940, and thereafter 
from the 24th September, 1940, for a term of 364 days and then 
for successive periods of 364 days as from the 29th September, 
1940. The agreement was to be terminated by either party, at 
any time during the currency of the said term or in a successive 
period, giving to the other three calendar months’ previous notice 
to quit in writing. There was a proviso that nothing in the 
agreement should be construed as constituting a contract of 
tenancy within the Agricultural Holdings Act, 1923. On the 
23rd August, 1943, the plaintiffs gave to the defendant a written 
notice to quit on the 30th November, 1943. On the defendant 
holding over, the plaintiffs claimed possession and mesne profits. 
The defendant’s case was that the agreement created a tenancy, 
either for a term of years or from year to year. It was, therefore, 
a contract of tenancy within the above Act, s. 57 (1). A twelve 
months’ notice to quit was therefore necessary, as provided by 
s. 25 (1) of the Act. The notice to quit was held to be valid, and 
judgment was given for the plaintiffs. This decision has been 
upheld by the Court of Appeal (Scott, MacKinnon and Luxmoore, 
L.JJ.): see [1944] W.N. 179. It was held that there was no 
tenancy ‘“‘ current ”’ on the 23rd August, 1943, but only a period 
of 364 days. The tenancy was not one from year to year but was 
from one period to another, each period being less than a year. 
The agreement was therefore not a contract of tenancy within 
s. 57 (1) and the requirement in s. 25 (1) of the twelve months’ 
notice to quit was not applicable. 





. . . 
Points in Practice. 

Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are 
answered, without charge, on the understanding that neither the Proprietors nor the Editor, 
nor any member of the staff, are responsible for the correctness of the replies given or for any 
steps taken in consequence thereof, All questions must be typewritten (in duplicate), 
addressed to the Editorial Department, 22, Chancery Lane, W.C.2 and contain the 
name and address of the subscriber, and a stamped addressed envelope. 

Maintenance Orders. 

(. On perusing s. 25 (2) of the Finance Act, 1944, it occurs to 
us that difficulty may arise in the construction of the section as 
regards the order for a ‘‘ small maintenance payment ”’ made on 
the 13th July, 1944. Paragraph (a) refers to orders made after 
the passing of the Act and para. (b) to orders made before the 
passing of the Act; we assume the day on which the Act was 
passed, 13th July, 1944, is not to be divided, and if this be correct 
payments made pursuant to an order made on the 13th July, 
1944, are outside the section. Do you agree ? 

A. We think that the official interpretation would be that 
s. 25 of the Finance Act, 1944, is applicable straightaway in the 
case of any small maintenance payment under an order of a court 
made on or after 14th July, 1944. If the order was made actually 
on 13th July, the date of the Finance Act, then it would probably 
be regarded as coming within subs. (2) (6), and the new system 
would not operate until the next fiscal year beginning on 6th 
April, 1945. Another interpretation would be that an order 
dated 13th July would come within subs. (2) (a) and the new 
system would operate forthwith. We suggest that if a case does, 
in fact, arise in which an order was made on 13th July, the 
Secretary, Inland Revenue, Somerset House, should be asked to 
state which interpretation, in the official view, is correct. The 
words used in the statute are ‘‘ before the passing of the Act” 
and * after the passing of the Act,’’ and this could be regarded 
as a split second in time. If the words ** before 13th July ”’ and 
‘after 13th July” had been used, then there would be greater 
force in the contention that the contingency that orders might be 
made on 13th July had not been covered and that these fell 
outside the ambit of the enactment. Clearly, if any such inter- 
pretation were upheld in the courts, it would be necessary for 
amending legislation to be introduced to deal with the point. 
We are of the opinion, however, that an order made on the actual 
date 13th July would be regarded as made either before or after 
the passing of the Act (it would not greatly matter which, because 
as from 6th April, 1945, the new system would operate anyway) ; 
and that such an order would not fall outside the scope of the 
enactment altogether. We agree with our correspondent, how- 
ever, that the statute might have been more explicit in the sense 
of making it quite clear whether an order made on 13th July was 
within subs. (2) (a) or (2) (0). 
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Will — SETTLEMENT — DEATH OF  TESTATOR POST-1925— 
SETTLEMENT ENDS WITH DEATH OF LIFE TENANT WHO NEVER 
HAD THE LEGAL ESTATE AS SUCH TITLE. 

(J. By his will dated the 9th May, 1930, A appointed his wife B 
the sole executrix thereof and gave and bequeathed all his estate 
to her, except a cottage and garden, ‘‘ to which property B is to 
be allowed to use and enjoy during her lifetime. At her decease 
I give and bequeath the said cottage and garden to my son C.”’ 
A died on the 2nd June, 1936, and the will was duly proved by B 
on 24th August, 1986. No assent of any nature was ever made 
by B. The remainderman C predeceased the testator A, leaving 
two children now living. and the tenant for life B has just died 
and it is desired to sell the property, but we are a little uncertain 
as to who is the proper person to make title and in what capacity. 
It appears that s. 33 of the Wills Act, 1837, operates in this case 
to prevent a lapse of the gift in remainder to C as he left children 
living at his death. The effect of this section being that C is 
deemed to have died immediately after A, and consequently the 
property would form part of his estate. The only doubtful point 
being whether the words in the section ‘‘ for any estate or interest 
not determinable at or before the death of such person ”’ (i.e., C) 
have any bearing on the matter, though this would hardly seem 
to be the case. It seems to us that the proper persons to make 
title are the general personal representatives of C as the settle- 
ment has come to an end on the death of the life tenant B. 
Is this your opinion, and is it necessary for a grant to B’s estate 
to be taken for the purpose of her personal representatives making 
an assent in respect of the legal estate to any person, and, if so, 
to whom ? 

A. At the death of B the legal estate in the cottage and garden 
was vested in her as sole personal representative of A. If she 
died testate (including the appointment of an executor), her 
executor can make a good title to a purchaser as being, by way 
of the chain of representation, the personal representative of A. 
If, however, she died intestate, a grant de bonis non in the estate 
of A will be necessary, and that grantee can make a good title to 
a purchaser as personal representative of A. The general 
personal representatives of B (the life tenant) are not concerned 
under the rule in Re Bridgett and Hayes’ Contract [19258] Ch. 168 ; 
71 Sot. J. 910, because B never had the legal estate as tenant 
jor life (as there was no vesting assent). In lieu of making title 
by way of the personal representative of A (either existing or to 
be constituted), that personal representative could, if desired, 
assent in favour of C’s personal representative, leaving him to 
make title. For a precedent of such an assent, see ‘‘ Prideaux,”’ 
23rd ed., vol. 3, Precedent XI, at p. 896. We agree that s. 33 of 
the Wills Act 1837, operates so that the property forms part of 
C's estate. : 








Obituary. 


LORD FLEMING. 

The Hon. Lord Fleming, a Scottish Lord of Session, died 
recently, aged sixty-seven. He was educated at Glasgow High 
School and at Glasgow and Edinburgh Universities. In 1902 he 
became an Advocate and took silk in 1921. In 1922 he was 
appointed Solicitor-General for Scotland, and in 1926 Senator of 
the College of Justice in Scotland with the title of Lord Fleming. 
He was made an honorary Bencher of the Middle Temple in 1940. 


Mr. H. STOKES. 

Mr. Henry Stokes, formerly Assistant Admiralty Registrar, 
died on Monday, 16th October, aged ninety-five. He was 
educated at Rugby and St. John’s College, Cambridge, and was 
called by the Inner Temple in 1873. In 1904 he was appointed 
Assistant Registrar in Admiralty. 


Mr. C. St. JOHN PHILLIPS. 

Mr. Cyril St. John Phillips, solicitor, of Messrs. Willett and 
Phillips, solicitors, of Bexhill-on-Sea, died on Saturday, 21st 
October. He was admitted in 1920. 

Mr. R. A. Gordon, K.C., has tendered his resignation of the Recordership 
of Margate. 

The Minister of Labour has appointed a commission, presided over by 
Sir Harold S. Morris, K.C., to ascertain whether the extension of the 
working hours of juveniles in the textile and allied industries from forty- 
four to forty-eight a week is still justified. 

The Court of the Worshipful Company of Solicitors of the City of London 
at its meeting on the 17th October elected the first eighty-eight members 
of the Livery, making, with the sixteen members of the Court, 104 Liverymen 
to date. Further applications for election to the Livery will be considered 
at the next meeting of the Court in November. The Court has also resolved 
to elect as Honorary Associates of the company the Rt. Hon. D. Lloyd 
George, O.M., P.C., M.P., and Lord Hemingford, both of whom were life 
members of the company before it was reconstituted as a City Livery 
Company. Mr. Lloyd George was a member of the first Court of the 
original company in 1909, and Lord Hemingford, in addition to his 
distinguished services to the House of Commons, is a member of the firm 
of Messrs, Beaumont & Son, of Gresham House, Old Broad Street. 





Notes of Cases. 


COURT OF CRIMINAL APPEAL. 
R v. Treacy. 
Viscount CaLprcore, L.C.J., and HumMpuHReys and Asguirn, JJ. 
11th July, 1944. 
Criminal law—Evidence—Admissihility of statement of prisoner 
examination referring to prisoner's past. 

Appeal against a conviction of murder before Wrottesley, J., at Chelmsford 
Assizes, on the grounds of alleged wrong admission in evidence of certain 
documents and of evidence to show previous bad character, wrong permission 
of certain questions to be put by the prosecution, and the judge himself 
wrongly putting such questions. 

The appellant had made a number of statements. The first was viven 
at about 1.35 a.m. on 19th March and gave, among the reasons why he had 
attended at the police station that he had read in a newspaper of the death 
of a girl friend. The second was at 3 a.m., in the presence of a police 
officer from Southend, who said that he had no idea that the appellant 
was going to be charged with murder and was detained for that purpose 
and that he had arrived to tell the appellant that he was going to hold 
him, if necessary, on a warrant on charges of larceny. The second document 
consisted of a long sheet of questions written by that police officer and 
answers written by the appellant, some of which did not quite tally with the 
first statement. Some of those answers were put to the appellant in 
cross-examination by the prosecution. Questions were also put which 
hinted that the motive for the murder was that the appellant did not want 
something in his past to come out. 

Humpureys, J., delivering the judgment of the court, said that it made 
no difference whether or not the Southend police officer knew that the 
appellant was already under arrest on a charge of murder. The senior 
officer at the police station ought to have seen that, as the appellant was 
under arrest on a charge of murder, no question was put to him about that 
charge, more particularly in view of the state in which he was, obviously 
a very bad state of health, for he was still unable to talk, although he 
could write. The statement was inadmissible in evidence, but if it was 
admissible, the proper course was to prove it, to give it in evidence, and 
to let the statement, if in writing, be made an exhibit. If it was not 
admissible, nothing more ought to be heard of it. There was another 
point. There was a good deal of cross-examination suggesting as a motive 
for the murder that the appellant did not want something which had 
happened in his past to come out. What was in the mind of the cross- 
examiner was a previous conviction of the appellant for manslaughter in 
very similar circumstances to those on which the present charge was based. 
No harm was done, as no member of the jury would have followed that the 
questions were put with a view to putting the appellant in the dilemma of 
either admitting his previous conviction or inventing a story. It was 
sufficient to say that the trial was so unsatisfactory that the appeal must 
be allowed and the conviction quashed. 

CounsEL: Cecil Havers, K.C., J. C. Llewellyn ; Sir Charles Doughty, 
K.C.; R. H. Blundell. 

Soxricrrors: Registrar of the Court of Criminal Appeal ; 
Public Prosecutions, 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


('ross- 


Director of 








Parliamentary News. 
HOUSE OF LORDS. 
House of Commons (Redistribution of Seats) Bill [H.C.]. 
Reported without amendment. 
Housing (Scotland) Bill [H.C.]. 
Read Third Time. [18th October. 
Unemployment Insurance (Increase of Benefit) Bill [H.C.]. 
Read Second Time. [18th October. 
HOUSE OF COMMONS. : 
Prolongation of Parliament Bill [H.C.]. To extend the duration of the 
present Parliament and to provide for the extension of the duration 
of the House of Commons of Northern Ireland. 
Read First Time. 
Town and Country Planning Bill [H.C.]. 
In Committee. 


[18th October. 


[18th October. 


[19th October. 
QUESTIONS TO MINISTERS. 
COMPENSATION FOR REQUISITIONED HOUSEs. 

Mr. G. Hutrcuinson asked the Chancellor of the Exchequer whether, in 
assessing compensation for requisitioned dwelling-houses which are 
controlled under the Rent Restriction Acts, the amount of compensation 
is assessed upon the basis of the controlled rent. 

Sir Joun ANDERSON: This question was the subject of an Award by the 
General Claims Tribunal on 29th February this year. The Tribunal, while 
holding that the Rent and Mortgage Interest Restrictions Acts, 1920 to 
1939, have no direct application, was nevertheless of opinion that in the 
determination of the rent that might, within the meaning of s. 2 (1) (a) 
of the Compensation (Defence) Act, 1939, reasonably be expected to be 
payable by a tenant under a lease such as that hypothetically referred to, 
the indirect effect upon the market of the first-named Acts cannot be 
excluded from consideration. [12th October. 


FACILITIES FOR ENFORCEMENT OF MAINTENANCE ORDERS. 
Mr. Hiaas asked the Secretary of State for the Home Department whether, 
in consultation with the Dominions, he will endeavour to arrange the 
reciprocal enforcement of maintenance orders. 
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Mr. Herbert Morrison: Arrangements for the reciprocal enforcement 
of maintenance orders have for many years been in existence between this 
country and the Commonwealth of Australia, New Zealand and the Union 
of South Africa. No legislation similar to the Maintenance Orders (Facilities 
for Enforcement) Act, 1920, has been passed in Canada, where the matter 
falls within the jurisdiction of the several Provinces, and accordingly 
no Order in Council extending the Act to any part of Canada has been 
issued. I understand, however, that my right hon. friend the Secretary 
of State for Dominion Affairs will consider the possibility of taking up 
the question with the Canadian authorities. [17th October. 

Wark DAMAGE: PRIVATE CHATTELS. 

Mr. R. MorGan asked the President of the Board of Trade why his 
Department refuses to admit claims for compensation for insurance of 
private chattels unless the premiums are paid on the due date without 
a day’s delay however hard the circumstances of the case; why his 
Department do not give a month’s cover which is sanctioned by all reputable 
insurance companies ; and how many claims under the private chattels 
insurance have been rejected on the ground of unpaid premiums. 

Mr. Datron: My hon. friend is misinformed. <A period of twenty-one 
days’ grace is allowed for the payment of premium from the date of expiry 
of the old policy in the case of renewals, and from the date of receipt of the 
application in the case of new insurances. 

Mr. CRAVEN-ELLIS asked the President of the Board of Trade if con- 
sideration will be given to extending the period of insurance ‘to the end 
of this year without extra cover in the case of the private chattels scheme 
in the same way as such consideration has been given to the business 
chattels scheme. 

Mr. Darron: No, sir. The circumstances of the two schemes are not 
Insurance under the private chattels scheme is voluntary 
The great majority of existing 
[17th October. 


comparable. 

and the policies run for twelve months. 

policies provide cover beyond the end of the year. 
Wark DamaGE Act. 

Sir G. Jones asked the Chancellor of the Exchequer whether, in view of 
the greatly inercased cost of building, the Government will take steps 
whereby the owners of houses totally destroyed by enemy action will 
receive as compensation value payment under the War Damage Act an 
amount equal to the value of the house at the time of destruction instead of 
the March, 1939, value; and whether, in the case of owners of limited 
means, the Government will make provision for an immediate payment of 
the whole or part of such compensation. 

Sir Joun ANpERSON: A large number of totally destroyed houses will 
qualify for cost of works payments, that is, a payment of the reasonable 
cost of rebuilding when the work has been done. Where a value payment 
is to be made, assessment on the basis of the value at the time of destruction 
would tend to operate against owners in many areas of heavy damage 
and would be quite unfair as between one owner and another. With 
regard to the second part of the question, I understand my hon. and learned 
friend to have in mind owners formerly living on the rents derived from the 
properties concerned. While I sympathise with them in their difficulties, 
many other persons and classes of persons have sustained serious losses 
of income owing to the war, and I regret that I cannot take the course 
suggested. [17th October. 

War DamaceE Repairs. 

Mr. Rostron Duckwortu asked the Chancellor of the Exchequer 
whether as repairs to houses are now limited to £10, save under licence, the 
War Damage Commission will abandon its contention that owners of 
property damaged by enemy action are responsible for taking reasonable 
precautions against deterioration and looting; or whether licences are 
automatically granted in all such cases. 

Sir Joun ANDERSON: No, sir. The War Damage Act provides for a 
deduction to be made from the payment if war damage is increased by 
failure on the part of the owner to take any steps he might reasonably have 
been expected to take to preserve the property, but while the War Damage 
Commission are bound to take action in cases of wilful neglect, I can assure 
my hon. friend that they do not administer this provision unreasonably. 
I must make it clear, however, that damage or loss by looting is not war 
damage, and is not covered by the War Damage Act. [17th October. 








Notes and News. 


Honours and Appointments. 

The King has approved that Sir Joun WiLtiaM FisHeR BEauMont, 
former Chief Justice of the High Court at Bombay, be sworn of the Privy 
Council and be appointed a member of the Judicial Committee of the Privy 
Council under the Appellate Jurisdiction Act, 1929, in the place of 
Sir George C. Rankin, who has resigned owing to ill-health. Sir John 
Beaumont returned from Bombay last November after serving thirteen 
years as Chief Justice. For the last year he was acting Judge of the 
Federal Court in India. 

The Lord Chancellor has appointed Mr. T. W. C. Cartuew, K.C., to be 
Chairman of the Tribunal of Appeal constituted under the Architects 
(Registration) Acts, in the place of Mr. J. H. Thorpe, K.C., who has 
resigned. 

The Home Secretary has appointed Mr. THrEoBaLp MatTHew to be the 
Director of Public Prosecutions in succession to Sir Edward Tindal 
Atkinson, who recently retired. A note on the appointment appears at 
p. 361 of this issue. 

The Colonial Legal Service announce the following appointments : 

Mr. R. E. L. DrescurireLp, Resident Magistrate, Uganda, to be Crown 

Counsel, Uganda; Mr. C. D. Harsorp, District Magistrate, Gold Coast, 





to be Registrar of the High Court, Northern Rhodesia ; Mr. A. McKisack, 
Crown Counsel, Uganda, to be Attorney-General, Gibraltar ; Mr. E. J. E. 
Law to be Crown Counsel, Nyasaland. 


COMMERCIAL AND BUSINESS CORRESPONDENCE WITH 
LIBERATED ITALY. 

1. The Board of Trade announce that, by arrangement with the 
Postmaster-General, they have made a General Licence (S.R. & O., 1944, 
No. 1179) authorising business correspondence with liberated Italy. This 
step towards the resumption of normal business relations with Italy is in 
accordance with the joint statement of the Prime Minister and President 
Roosevelt that the application of the Trading with the Enemy Acts should 
be modified so as to enable business contacts with Italy to be resumed for 
the benefit of the Italian people. Similar action has been taken in the 
United States. 

2. Banks and other financial institutions may now reply to requests for 
information from their depositors in liberated Italy, documents such as 
birth, death, marriage certificates and wills may be transmitted, and 
British and Italian firms may exchange business information with a view 
to the future resumption of business relationships. The resumption of 
private trade is not yet permissible. The despatch of powers of attorney 
and proxies is subject to the normal procedure under the Defence (Finance) 
Regulations. The postal service is available only to places in certain 
provinces of liberated Italy which can be ascertained by inquiry at any 
post office. Correspondence for Italy cannot be registered or insured. 

3. Italian-owned property in the United Kingdom will continue to be 
under the control of the Trading with the Enemy Department and the 
Custodians of Enemy Property. British subjects resident in Italy who 
desire to obtain a release of their property in the United Kingdom should 
apply to the nearest British Consul. 

4. Arrangements have been made for the release of British-owned 
property in Italy to its original owner or his authorised agent. Applications 
and inquiries by persons in Italy should be addressed to the nearest British 
Consul, and by persons in the United Kingdom to the Consular Department 
of the Foreign Office. Some prima facie evidence of ownership should be 
supplied, but original documents of title should not be forwarded unless 
specifically requested. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 

Control of Paper (No. 65) Order, Oct. 5. 

Food (Points Rationing) Order, Oct. 11, amending the Food 
(Points Rationing) Order, 1944. 

Foreign Marriages (Egypt, Iran and Iraq) Order in Council, 
Sept. 28. 

navy and Marines. Pay, Pension,etc. Order in Council, 
Sept. 28, providing for increase of Naval Pensions and other 
Awards. 

Navy and Marines. Pay, Pension, etc. Order in Council, 
Sept. 28, amending Order in Council, Jan. 20, concerning 
Retired Pay, Pensions and other Grants. 

E.P. 1167. Vessels (Immobilisation) (Amendment) Order, Oct. 11. 

No. 1172/8.55. War Damage (Feuduties and Ground Annuals) (Scotland) 
Regulations, Oct. 13. 

War Damage (Rentcharges) Regulations, Oct. 13. 


_ BOARD OF TRADE. 
Companies Act, 1929 Company Law Amendment Committee (Chairman, 
Cohen, J.). Minutes of Evidence. 25th Day. 26th July, 1944. 


COMMAND PAPERS. 
List of Extra-Statutory Wartime Concessions given 
Administration of Inland Revenue Duties. 


E.P. 1153. 
E.P. 1164. 


No. 1130. 


No. 1126. 


No. 1125. 


No. 1171. 


in the 








Court Papers. 
Supreme Court of Judicature. 


OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION. 
Rota oF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL 
Rota. Court I. 
Mr. Jones Mr. Blaker 
Reader Andrews 
Hay Jones 
Farr Reader 
Blaker Hay 


Andrews Farr 


COURT 


Mr. Justice 
Morton. 
Mr. Andrews 
Jones 
Reader 
Hay 
Farr 
Blaker 

Grovp B. 

Mr. Justice Mr. Justice 
UTHWATT EVERSHE) 
Witness. Non-W itness. 

Mr. Jones Mr. Reader 

Reader Hay 

Hay Farr 

Farr Blaker 

Blaker Andrews 

Andrews Jones 


Date. 
Mon., Oct. 
Tues., 
Wed., 
Thurs., 
Fri., 
Sat., 


Nov. 


Grovp A. 

Mr. Justice Mr. Justice 
COHEN. VAISEY 
Witness. Non- Witness. 

Mr. Hay Mr. Farr 

Farr Blaker 
Blaker Andrews 
Andrews Jones 
Jones Reader 
Reader Hay 


Date. 


Mon., Oct. 30 
Tues., 31 
Wed., Nov. 1 
Thurs., 2 
Fri., 3 
Sat., 4 











